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GRIFFIS J., FOR THE COURT:

1. The Appdlant' smotion for rehearing isgranted. Theorigina opinioniswithdrawn and thisopinion

is substituted.

92. A Hinds County Circuit Court jury found Melvin Darndl Ransom guilty of strong-arm robbery.

The triad judge sentenced Ransom to fifteen years in the custody of the Mississppi Department of



Corrections and denied Ransom's pogt-trid motion for a judgment notwithstanding the verdict or in the
dternative for anew trid. Fedling aggrieved, Ransom has gppedled and argues that the tria court erred
in refusing to adlow the testimony of certain dibi witnesses and that the assstance of counsdl that was
accorded him was ineffective.

113. Hnding reversble error, this Court reversesthetrid court’ s judgment and remandsfor anew trid.

FACTS

14. Leigh White went into a post office where she was confronted by a person who snatched her
handbag and ran away. White yelled a the robber and ran after him. The robber then turned around,
came back toward White, hit her in the face, and knocked her down.

15. White s boss, Lou Morlino, came outside when he saw White lying againg the glass door of the
post office. Morlino chased the robber and got as close asthe driver’ sside of the robber’ svehicle but was
uncble to detain him. Both White and Morlino witnessed the robber getting into the get-away vehicle.
Each gave a physica description of the robber to the police. White was able to provide a description of
the vehicle, while both White and Morlino were able to recdl the license plate number. Morlino indicated

that when he ran alongside of the robber’ svehicle, there was no other person in the vehicle but the robber.

96. Detective Al Taylor testified that when he ran the tag number that was given to him by White and
Morlino he learned that the vehicle was registered to Melvin Darnell Ransom.  The description of the
vehicle given by White dso matched Ransonm'svehicle. Taylor later contacted White and presented her
with a photographic line-up of the potentia suspects. White identified Ransom as the person who had
robbed her. During thetria, White and Morlino both identified Ransom as the person who attacked and

robbed White.



q7. Ransom denied that he committed the robbery and stated that he had an dibi. Ransom alleged that
hiscousin, Vincent McGrew, committed the robbery. When McGrew took the stand, he asserted hisFifth
Amendment right agai nst salf-incrimination and refused to answer any further questionsposed by Ransom's
trid atorney. Ransom was not alowed to present any other dibi witnesses.
T18. Other pertinent facts will be related during the discussion of the issues.
ANALY SIS AND DISCUSSION OF THE ISSUES

1 Refusal to Allow Testimony from Alibi Witnesses
19. Ransom's attorney did not give his witness lig to the State until the morning of the trid. The list
included Ransom's girlfriend, hissster and hismother. The State moved to exclude the testimony of these
witnesses on the basis of unfair surprise. The court gave the State an opportunity to interview the
witnesses. After theinterviews, the State still ingsted that the witnessesnot be alowed to testify. The State
explained that it had not had time to investigate certain things that had been disclosed by the witnesses.
However, the State did not request a continuance, and based on the State's objection, the tria court
refused to dlow the witnesses to testify.
110. Ransom made no proffer of the excluded witnessess testimony. However, we glean from the
representations made by the State at trial, that each of the witnesseswould have given dibi tesimony had
they been dlowed to testify.
11. Therecord doesnot indicate that the State ever sought to discover whether Ransom would usean
aibi defense. Our perusa of the record did not locate a written demand by the prosecution under Rule
9.05 of the Uniform Rules of Circuit and County Court Practice. Had such ademand been made, Ransom
would have been obligated to serve a notice of adibi defense on the prosecution within ten days of the

demand by the prosecutor. URCCC 9.05. Indeed, during the hearing on Ransom's motion for anew trid,



the State and counsdl for Ransom stipulated that the State did not serve awritten demand of aibi defense
on Ransom. Therefore, it appears that Ransom violated the generd discovery rule which requires
reciprocd discovery rather than the specific rule requiring disclosure of the dibi defense.

12. Ransom arguesthat thetrid court erred and abused itsdiscretion in exduding the testimony of his
defense witnesses and that this exclusion denied to him his congtitutiond right to compulsory processwhich
conggsof hisright to call witnessesto aid in hisdefense. The State counters that Ransom's congtitutional
argument of denia of compulsory processisprocedurdly barred becauseit isbeing raised for thefirst time
on apped. The State dso contendsthat the trid judge followed the rules and imposed aremedy available
to him under the rules and thus did not abuse his discretion.

113.  "[T]he standard of review when atrid court inditutes sanctions for discovery abuses is ‘whether
thetrid court abused its discretion in itsdecison.™ Gray v. State, 799 So. 2d 53, 60 (126) (Miss. 2001)
(dting Kinard v. Morgan, 679 So. 2d 623, 625 (Miss. 1996)). "The trial court has considerable
discretion in matters pertaining to discovery, and its exercise of discretion will not be set aside in the
absence of an abuse of that discretion.” 1d. This Court must decide whether the trial court could have
properly madethe decisonwhichit made. Caracci v. Int’| Paper Co., 699 So. 2d 546, 556 (16) (Miss.
1997). Under thisstandard, an appdlate court will affirm unlessthereisadefinite and firm conviction that
the court below committed aclear error of judgment in the conclusion it reached upon weighing of relevant
factors. Id.

714. Discoveryisproperly done prior to the commencement of atrid. Robinsonv. Sate, 508 So. 2d
1067, 1070 (Miss.1987). Here, Ransom'’s attorney made no effort to comply with the discovery rules

before Ransom’ stria commenced. "[P]rosecuting attorneys, aswell as defense attorneys, must recognize



the obligation to abide by discovery rules. A rulewhichisnot enforcedisnorule” Gray, 799 So. 2d at
61 (128). Ransom’sattorney failed to comply with the discovery rules.
115. Rule 9.04 of the Uniform Rules of Circuit and County Court dlowsthetrid court, under certain
circumgtances, to exclude evidence as a sanction for discovery violations. The pertinent portion of
subsection | of Rule 9.04 reads as follows:

If during the course of thetrid, the prosecution attempts to introduce evidence which has

not been timely disclosed to the defense asrequired by theserules, and the defense objects

to the introduction for that reason, the court shall act as follows:

1 Grant the defense a reasonable opportunity to interview the newly discovered
witness, to examine the newly produced documents, photographs or other evidence; and

2. If, after such opportunity, the defense claimsunfair surprise or undue prejudiceand
seeksa continuance or midrid, the court shdl, in theinterest of justice and absent unusud
circumstances, excludetheevidence or grant acontinuancefor aperiod of time reasonably
necessary for the defense to meet the non-disclosed evidence or grant amidtrid.
Thetrid court isrequired to follow the same procedure for discovery violations by the defense. URCCC
9.04 (1)(3).
16. Here, the State, after interviewing the witnesses, did not seek a continuance or a mistria as
contemplated by therule, dthoughit did clam prgudice and unfair surprise. Theruledoesnot addressthe
gtuation where, as here, aclam of prgudice and unfair surprise is made, but a midtria or continuance is
not requested.
17. Ransom contends that this discovery sanction was too harsh and that the trid judge abused his
discretionin not dlowing thetestimony of Ransom'sdibi witnessessincethisdisallowanceviolated hisSixth
Amendment right to compulsory processfor the benefit of hisdefense. Ransom citesto the Supreme Court

repudiation of excluson of substantid portions of a defendant’ s evidence in Taylor v. Illinois, 484 U.S.

400, 414-15 (1988). As st forth below, because we find that this case must be reversed and remanded



due to the ineffective assstance of Ransom’s counsdl, we do not address Ransom's claim that his Sixth
Amendment right was violated.
2. | neffective Assistance of Counsel

118. Thenext error that Ransom cites is the ineffectiveness of his trid attorney. “The benchmark for
judging any clam of ineffectiveness must be whether counsd's conduct so undermined the proper
functioning of the adversaria process that the trid cannot be relied on as having produced a just result.”
Strickland v. Washington, 466 U.S. 668, 686 (1984). To successfully clam ineffective assstance of
counsel, Ransom must meet the two-pronged test set forthin Strickland and adopted by the Mississippi
Supreme Court. Stringer v. State, 454 So. 2d 468, 476 (Miss. 1984). Under the Strickland test,
Ransom must prove under the totdity of the circumstances, that (1) his atorney’s performance was
defective and (2) such deficiency deprived the defendant of afar trid. Id. at 476-77. Such alleged
deficienciesmust be presented with “ specificity and detal.” Perkinsv. State, 487 So. 2d 791, 793 (Miss.
1986). This Court's review begins with a strong, but rebuttable presumption that the attorney's conduct
fdl within the wide range of reasonable professond assstance. Hiter v. State, 660 So. 2d 961, 965
(Miss. 1995).

119. Ransommust show that thereisareasonable probability that but for hisattorney'serrors, hewould
have recaived a different result in the trid court. Stringer v. Sate, 627 So. 2d 326, 329 (Miss. 1993).
Withrespect tothe overal performance of the attorney, “counsdl’ sfailuretofile certain motions, cal certain
witnesses, ask certain questions, or make certain objectionsfallswithin theambit of trid strategy” and does
not give rise to an ineffective assstance of counsd clam. Cole v. State, 666 So. 2d 767, 777 (Miss.
1995). In order to find for Ransom on the issue of ineffective assistance of counsd, this Court will have

to conclude that histrid attorney's performance as awholefell below the standard of reasonablenessand



that the mistakes made were serious enough to erode confidence in the outcome of the trid below.
Coleman v. State, 749 So. 2d 1003, 1012 (1 27) (Miss. 1999).
920. To support his assgnment of error, Ransom points out that his trid attorney faled to follow the
elementary rules of the court by making reciprocd discovery and furnishing the State with the names of his
witnesses. Ransom ingdts that his trid attorney was negligent in waiting until the morning of the trid to
supply the State with a complete witness list. To differentiate trid strategy from serious or fundamenta
error, Ransom points to the fact that his counsd clearly faled to investigate hisdibi, i.e., the whereabouts
of McGrew on the date of the crimind act, thereby denying Ransom the benefit of an dibi defense at tridl.
7121. InPayton v. State, 708 So. 2d 559 ({ 8) (1998), the Mississippi Supreme Court held:

It is true that this Court should give deference to an attorney's judgment in what

investigation should be conducted. However, there are limits. “’[A]t aminimum, counsdl

has a duty to interview potentia witnesses and to make independent investigation of the

facts and circumgtances of the case.”” Ferguson v. State, 507 So. 2d [94], 96 (Miss.

1987) (emphadsin origind) (Quoting Nealy v. Cabana, 764 F. 2d 1173, 1177 (5th

Cir.1985)).
Here, just asin Payton, the independent investigation by Ransom'’s attorney appears non-existent.
722. Toariveat thisconcluson, we examinethedleged deficiency by hiscounsd, i.e., the reasonswhy
Ransom's attorney provided the witnesslist to the State on the day of thetria. The record establishesthat
Ransom's attorney had not planned to cal these witnesses because of his mistaken belief that McGrew
wasin jal on the day of the robbery. Ransom’s attorney never confirmed thisfact, and indeed, McGrew
was not in jail. Thisinformation was readily avalable to Ransom’s counsd.
723. Despitethis, the judge sanctioned the discovery violation when he refused to alow Ransom’ sdibi

witnessesto testify. Thistypeof discovery sanction has only been upheld when it was donewillfully or with

the intent to gain sometactica advantage over the prosecution. See Colemanv. State, 749 So. 2d 1003,



1009 (1115) ( Miss. 1999); Taylor v. Illinois, 484 U.S. 400, 415 (1988). Here, therecord indicatesthat
the discovery violation by Ransom's attorney was neither willful nor made with the intent to gain atactical
advantage. The atorney’ s fallure evidences hisinaufficient investigationof hisclient’sprincipa defenseto
the charges. Thus, we find that Ransom has met the first prong of the Strickland test, his attorney’s
performance was defective.

924.  Now, wemust condder the second prong of theStrickland test, whether such deficiency deprived
Ransom of afair trid.

925. Priortotrid, Ransominformed hisatorney that McGrew, his cousin, had borrowed hiscar onthe
day in question and committed the robbery. Inthe pretria hearing, Ransom's attorney stated that he was
awarethat, immediately after hisarrest, Ransom reported to policethat McGrew had committed thecrime.
Ransom's attorney admitted that he was aware of Ransom’ sdibi defense severd months prior to trid, yet
he argued that he did not discover the vaidity of Ransom's dibi until the day before the trid.

926. Ransom established that the testimony from his girlfriend (Marcy Thurman), his mother (Mattie
Ransom) and hissiter (Charlene Ransom) was available to support hisdibi. Each of thesewitnesseswere
prepared to testify that Ransom was a home on the day in question, supporting hisclam that McGrew had
borrowed his car on the day in question. Ransom presented an affidavit from his girlfriend daiming that,
on the day in question, McGrew borrowed Ransom's car and took her to work.

9127.  Wefind that, under a Strickland andysis, there is a sufficient bas's to conclude that Ransom'’'s
attorney’s performance was deficient and that with the dibi witnesses testimony there is a reasonable
probability that the outcome of thetria would have been different if some minimd pretrid investigation had

beenperformed. Here, just asin Strickland and Payton, Ransom’ strid attorney's conduct so undermined



the proper functioning of the adversarial processthat thetria cannot berelied on as having produced ajust
result.

128.  The dissent has weighed the evidence and determined that ajury will agree with hisinterpretation
of the evidence, reaching the same conclusion. That may well bethe case. However, this Court may not
usurp the jury’s role. We do not decide Ransom’s ultimate guilt or innocence. Instead, we have
determined that there is a reasonable probability that but for his attorney's errors, Ransom would have
recelved a different result in thetria court. Stringer, 627 So. 2d at 329. We reverse and remand for a
new trid because we conclude that Ransom's attorney's performance fell below the standard of
reasonabl eness and that the mistakes made were serious enough to erode confidencein the outcome of the

trid below. Coleman, 749 So. 2d at 1012 (1 27). On remand, the jury may well rgject Ransom’ s dlibi.

929.  Accordingly, we reverse and remand this case for anew trid.
30. THE JUDGMENT OF THE CIRCUIT COURT OF HINDS COUNTY OF
CONVICTION OF STRONG-ARM ROBBERY AND SENTENCE OF FIFTEEN YEARSIN
THECUSTODY OF THEMISSISSIPPI DEPARTMENT OF CORRECTIONSISREVERSED
AND REMANDED FOR A NEW TRIAL. ALL COSTSOF THISAPPEAL ARE ASSESSED
TO HINDS COUNTY.

BRIDGES,P.J., MYERS,AND CHANDLER, JJ.,, CONCUR. IRVING, J.,DISSENTS

WITH SEPARATE WRITTEN OPINION JOINED BY KING, C.J.,,AND LEE, P.J. BARNES
AND ISHEE, JJ., NOT PARTICIPATING.

IRVING, J., DISSENTING:
131.  The Court reverses Ransom's robbery conviction becauseit findsthat Ransom'strid attorney was
ineffective. The dleged ineffectiveness sems from trid counsd's falure to provide reciprocd discovery

which resulted in three defense aibi witnesses being precluded from testifying. The three witnesses were



Ransom's mother, girlfriend, and sster, each of whom dlegedly would have corroborated Ransom’s
assertion that on the day that the robbery was committed Ransom's cousin, Vincent McGrew, was using
Ransom's car while Ransom was at home mowing his mother's yard.

132.  Giventhefact that Ransom's defense was that his cousin, McGrew, committed the robbery, the
magority concludes that the testimony of these three witnesses likely would have changed the outcome of
the case. | disagree; therefore, | respectfully dissent, and begin by reciting some facts that are not
mentioned in the Court's opinion.

1133.  Therobbery occurred on September 15, 1997. Ransom was not arrested until February 1998,
goproximately ax months after the robbery occurred. He turned himsdlf in after seeing himsdf liged ina
"Most Wanted" photograph published in the loca newspaper. Prior to seeing himsdlf in the newspaper in
February 1998, he had not kept arecord of his daily activities. He had no reason to do so; yet, after he
was arrested, he was able to recdl exactly what he was doing six months earlier on September 15, 1997.
He sad that he was at his mother's house mowing the lawn. He was not able to cite a Sngle event or
occurrence which caused his whereabouts on that particular day to be memoriaized for later recdl. Inthe
absence of some memorable event which aided Ransom's ahility to recdl his precise activity Sx months
ealier, | do not think ajury would embrace his satement that he was mowing his mother's lawvn.

134.  When Ransom was arrested in February 1998, he told Detective Al Taylor of the Jackson Police
Depatment that the perpetrator of the crime "possbly could have been" Ransom's cousin, Vincent
McGrew, because McGrew had borrowed his car from time to time. He did not state, as the mgority
asserts, that McGrew had in fact borrowed his car on September 15, 1997, the date of the robbery.
135.  Duringthetrid, Ransom'scounsdl did not make aproffer asto the substance of what the testimony

of the three witnesseswould be. The State, however, advised the court of the substance of what the State

10



had learned regarding the sister's and mother's testimony. The record reflects that Ransom’'s sister,
Charlene Ransom, told the Stat€’ sinvestigator "that shewas, infact, a homewith the defendant.” No date
or timelinewas specified. Therecord further reflectsthat Ransom’ smother, Mattie Ransom, would testify
to subgtantidly the same thing as her daughter, and additiondly, would tetify that the “car [used in the
robbery] had been missing for some time.” The State did not say what Marcy Thurman, Ransom’s
girlfriend, would testify to. However, the State did advise the court that it was the State’ s understanding
that Marcy “was working at the time of the incident on September 15 of 1997."

136.  While no suggestion was offered during the trid asto what Marcy’ s tesimony would have been,
Marcy did testify during the hearing on Ransom’s motionfor anew trid. Infact, she wasthe only witness
to tedtify during the hearing. There, she testified that on September 15, 1997, Vincent McGrew, using
Ransom'scar, took her to work around 10:00 am. and picked her back up around 4:30 p.m. She offered
no ingght as to whether McGrew kept the car the entire time during theinterim. Neither did she have any
specific recollection of that day. She based her testimony on what her work schedule showed for that day.
She tedtified that Ransom was a home mowing hismother'syard on the day of the robbery, that hismother
had a big yard, and that it took al day to cut the grass. However, it is clear that she had no way of
knowing what Ransom did on the day in question because, based on her testimony, sheworked from 10:00
am. until 4:30 p.m. at her place of employment, a Subway restaurant on Terry Road in south Jackson.
Ransom's mother's house was located on Pine Grove Road near Pocahontas. She later acknowledged
during redirect examination that the source of her information as to Ransom’ s whereabouts on the day in
guestion was Ransom himsdlf.

1137.  According to Detective Taylor, Leigh White, the victim of the robbery, immediately identified

Ransom when she was shown a photo lineup the day after the robbery. She did not hesitate in identifying

11



Ransom. Six months later when Lou Morlino, White' s boss, was shown the same photo lineup, with the
pictures arranged in a different order, he immediately identified Ransom. Both White and Morlino had
ample time to observe the attacker.

1138.  According to White, she went into the post office where she was confronted by a person who
snatched her handbag and ran away. She yelled at the robber and ran after him. The robber then turned
around, came back toward her, hit her in the face, and knocked her down. White' s boss, Lou Morlino,
came outs dewhen he saw Whitelying againgt the glass door of the post office. Morlino chased the robber
and got as close as the driver’ sside of the robber’ s vehicle but was unable to detain him. Both Whiteand
Morlino witnessed the robber getting into the get-away vehicle. Each gave a physcd description of the
robber tothepolice. Whitewasableto provide adescription of the vehicle, while both Whiteand Morlino
were ableto recdl the license plate number. Morlino indicated that when he ran alongside of the robber’s
vehicle, there was no other person in the vehicle but the robber.

139.  Assuming arguendo that Ransom’strid counsd was derdlict in not discovering until the day prior
to the trid that McGrew was not in jail on the day of the robbery, the ultimate question is can we say that
the trid court abused its discretion in not finding that the outcome of the case would have been different,
giventhefact that Ransom testified to exactly what the witnesses presumably would havetestified to. What
additiond testimony would have been received?

40. Ransom’s mother and sster presumably would have testified that Ransom was a home al day,
mowing the mother’s yard al day. But, the mother would have also testified that the car used in the
robbery had been missing for sometime, thus contradicting Ransom’ stestimony that he had loaned his car
to McGrew on the day in question. As dready noted, the girlfriend likewise would have testified that

Ransom was a home al day, mowing his mother’ syard. But the source of that information was Ransom

12



himsdf. The jury heard Ransom say he was a home dl day, mowing his mother’'syard. McGrew was
subpoenaed ingtanter. He appeared and refused to testify on the basis of hisFifth Amendment right against
sf incrimination. So, where isthe persuasive and compd ling evidence that, more than likely, would have
changed the outcome of the case? Now that | have reviewed the evidence, as well as the disalowed
evidence, | turn to adiscusson of the issue.

141.  Firg, | point out that under our standard of review, our task is not to determine whether the
disdlowed witnesses' s testimony likely would have made a difference in the result of the trid had the
witnesses been allowed to tedtify, but to determine whether the triad judge abused his discretion in
disallowing the testimony and in refusing to grant Ransom anew trid. Thereisasubgtantid differencein
meaking the initid decison and in reviewing that decison for anabuse of discretion once it has been made
by the proper judicid officer. It iswel settled law that the admisson of evidence a trid iswithin the sole
discretion of the trid judge. While this court may have decided differently if it was the entity making the
initial decison, it is not to conduct its review asif it were the initia decison maker.

42.  With the proper sandard of review in mind, it is mystifying to me how the mgority can find that
"there is areasonable probability that the outcome of the trid would have been different if some minimd
pretrid investigation had been performed.” Presumably, what the mgority means by this satement is that
defense counsel would have learned earlier that McGrew was not in jal on the day that the robbery was
committed. | assumethe assumptionisthat, armed with that knowledge, defense counsdl would havethen
redlized the importance of cdling Ransom’'s mother, girlfriend, and sster to corroborate Ransom’s story
that hiscousin, McGrew, had Ransom’ s car on the day in question. Consequently, defense counsdl would
have made atimely disclosure of these witnesses so that they would have been dlowed to testify. | assume

the argument continuesthat, once these witnesses were put on the witness stand, the jury would have been

13



more likely to have beieved them and Ransom rather than to have believed the victims and Detective
Taylor. With respect for my colleagues, | must say that | find this supposition not only unpersuasive —
when weighed againg the eyewitnesstestimony of the two witnesses, White, the victim, and Morlino, who
saw the perpetrator of the strong-armed robbery and gave chase — but contrary to reason and dismissive
of the common recognition that juriesare not likely to give greater weight to the testimony of the defendant
and his loved ones than they are to the unimpeached testimony of victims and police officers. | am
confident, however, that this recognition was not lost on the trid judge. Therefore, thisis why, in my
opinion, it ismore than apermissible indulgence for the mgority, asapart of areviewing court, toimplicitly
say that thetrid judge abused his discretion when he did not alow the very tenuoustestimony of Ransom’s
loved ones.

43. The mgority suggeststhat thiswriter isusurping therole of thejury. That isnot thecase. | smply
disagree with themgority'sfinding "that with thedibi witnessesstestimony thereisareasonable probability
that the outcome of the trid would have beendifferent.” It ssemsto methat the mgority cannot makethat
finding without engaging in the same type analysis that | have. We both have anadyzed the potential
evidence which was placed before the trid judge but have reached different conclusionsto be drawn from
the trid judge's treatment of that evidence. | do not believe for one nanosecond that the disallowed
evidence was S0 probative of Ransom’ sinnocence that it can be said by areviewing court that the refusa
of thetrial court to alow it congtitutes an abuse of discretion.

144. Therefore, 1, unlike the mgority, do not believe that the trial court erred when it necessarily
determined that Ransom failed to carry his burden with respect to the Strickland test for finding ineffective

assigtance of counsd. While trid counsd was certainly derdict in not making timely disclosure of the dibi
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witnesses, | do not find that his performance, or lack thereof, was o deficient asto warrant afinding that
Ransom was denied the effective assistance of counsd.

145.  Since Ransom had accused McGrew of being the person who committed the robbery, | think if
the jury was disposed to accepting Ransom's version that it was McGrew and not he who committed the
robbery, McGrew's refusdl to testify on the basis that he did not want to incriminate himsdf would have
been sufficient to help them get there. | fail to see how the attenuated testimony of Ransom’sloved ones
probably would have made a difference in the outcome of the case. In light of the posture taken by
McGrew, it may be that the jury reasoned that both he and Ransom were involved. Obvioudy, | do not
know what influenced this jury's decision, but | do not think thet the refusal of the trid judge to dlow the
additiond testimony likely would have made any difference. That being the case, as | have dready
observed, | cannot find any abuse of discretion on the part of thetrid judge in not permitting the additiona
testimony.

146. | dosewith thiswarning to my colleaguesin the mgority: you shdl rue this day that you lowered
the evidentiary bar for acriminal defendant’ s obtainment of anew trial on the bass of ineffective assstance
of counsd. | foreseethe day — if your decisonisdlowed to sand — when the judicid system will be
flooded with cases in which a defendant claims entitlement to anew tria because his attorney did not put
afamily member on thewitness stand to vouch for the veracity of the defendant'sstory that hewasat home
watching a movie when the crime occurred. Try as you may, but it will be exceedingly difficult, if not
impossible, to explain why that defendant should not be treated as generous as you have treated Ransom.
147.  For thereasons stated, | respectfully dissent. | would affirm the judgment and sentence of thetrid
court.

KING, CJ.,AND LEE, P.J., JOIN THISSEPARATE WRITTEN OPINION.
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